


Foreclosure: Myths and Facts
The foreclosure process is governed by the current Alberta Law of Property Act, and by 
similar Acts in other provinces.  This Act provides the blueprint for the courts and legal 
profession to satisfy a claim by the mortgagee against the mortgagor.

Public perception is one where the lender goes to court armed with his law firm, makes 
a case for taking the property, and the courts award an order of foreclosure; the lender 
takes title to the property and the lender is out the door.  

In actual fact the process is not that simple. The most important issue within the Act 
that impacts today’s current lending environment is the “Equity of Redemption” or the 
ability of the owner to redeem their equity.  

Under its governance, the courts take into account the current situation of the 
owner, consider if they have a reasonable opportunity to redeem their equity or if that 
possibility is limited (the court’s judgement is often final for both the lender and the 
borrower and it is not often prudent to argue with the master).  If there is sufficient 
equity, you the lender can wait and allow the owner the “right of redemption”.

A normal redemption period would be six months, but it is not uncommon for the 
courts to allow a year or more to redeem or bring current if there is significant equity 
or a reasonable opportunity for the borrower to redeem the loan. Often the higher the 
owner’s equity, the longer the courts will allow a great deal of latitude to the borrower 
for redemption.

The borrower must advise the court of their actions and results and are given a 
time frame in which to redeem the mortgage loan. The borrower may at any time 
pay out the mortgage loan with accrued interest and court costs forming part of the 
debt owing. 

The lender simultaneously can request a receiver, or “conduct of sale” which means 
controlling the sale process as directed by the courts. The lender often applies for the 
shortest redemption period of one day to 30 days regardless of equity. As stated above, 
the courts will review each case on its merits and advise the parties upon hearing the 
respective arguments as to the time frame and conditions of the redemption period.

Regardless of the time frame the borrower has the obligation to repay the loan from a 
sale or other resources or the courts will provide a “Final Order Nisi” which effectively 
transfers the borrower’s rights in the land to the lender. 

The title is cleared by the courts and the lender becomes the new owner of the 
property to use or dispose of in the market with no equity obligations to the borrower.

The court costs on the procedure depending upon the time frame and numerous 
issues that can be presented to the courts can be upwards of $40,000 with additional 
expenses for receivers and for securing the property.

As each file is unique, in conjunction with the uniqueness of each borrower, there 
is no one simple path through the foreclose process. The lending process can only 
have one of two outcomes, repayment of the funds loaned or ultimately ownership 
of the property.

No mortgage should be contemplated without equal emphasis placed on the 
possible outcomes.

Did You Know?
•  The Alberta Law of Property Act 

was originally enacted January 1, 
1982 to protect the borrower from 
unscrupulous lenders. 

•  The concept of a mortgage was 
originally defined in the Magna 
Carta (Latin for “the Great 
Charter”), circa 1215. The Magna 
Carta was the first document of its 
kind in that it bound not only the 
king’s subjects, but the king and 
all of his heirs as well, to the laws 
of the land. Thus, making no man 
above the law.

•  The term mortgage comes from 
the Old French words mort, 
“dead,” and gage, “pledge.”  If 
the mortgagor does not pay the 
debt, then the land pledged to the 
mortgagee as security for the debt 
“is taken from him forever, and so 
dead to him upon condition. And 
if he does pay the debt, then the 
pledge is dead”.
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